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In the United States Court of Appeals for the 
District of Columbia 

No. S09S | 

George L. Nicolson, Trustee, appellant 

v. 

Mary Frances Brown et al., appellees 

No. 8099 

United States of America, appellant 

v. \ 

Mary Frances Brown et al., appellees 

j 

O.v APPEAL PROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLANTS 

OPINION BELOW 

The district court did not write an opinion. Its remarks 
at the conclusion of the trial appear in the Appendix, pp. 
15-16, 36. 

jurisdiction 

This is an action of ejectment. Judgment was entered 
June 27, 1941. Notice of appeal was filed by George L. 
Nicolson on July 23, 1941, and by the United States on July 
24, 1941. The jurisdiction of the district court was invoked 

(i) 


| 
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under Title IS, sections 43 and 44 of the District of Columbia 
('ode, as amended. The jurisdiction of this Court is invoked 
under Title IS, section 26 of the District of Columbia Code, 
as amended. 

QUESTION PRESENTED 

A Maryland statute protects all of the land of the Chesa¬ 
peake and Ohio Canal Company in that State from adverse 
possession. In 1S50 Congress passed an Act specifically ex¬ 
tending “each and every provision” of the Maryland statute 
“to so much of the said canal as lies within the District of 
Columbia.” The question is whether the Canal Company 
could be divested, by adverse possession, of its title to a par¬ 
cel of land adjoining its right of way in the District of Co¬ 
lumbia which it held as a source of earth, stone, timber, and 
gravel. 

STATEMENT 

The appellant, George L. Nicolson, as Trustee for the 
Chesapeake and Ohio Canal Company, brought this suit to 
recover possession of a tract of land in the District of Colum¬ 
bia adversely held by the appellees (App. 10-12). The United 
States intervened claiming equitable ownership (App. 21-30). 
The relevant facts are as follows: 

The Canal Company was chartered by the State of Virginia 
in 1S24 to construct and operate a canal, Virginia Laws 1S24, 
c. 3S. Maryland assented to this charter, Maryland Laws 
1S25, c. 79, as did the United States, Act of March 3, 1S25, 
c. 52, 4 Stat. 101. Shortly thereafter the canal began opera¬ 
tion in Virginia, Maryland, and the District of Columbia. 

In 1S29 the Canal Company purchased a large tract of land 
known as the “mixed parcel,” which included the land here 
involved. 1 This parcel was held pursuant to the Canal Com¬ 
pany’s charter as a source of earth, stone, timber, gravel, and 
other materials necessary to keep the canal in repair (App. 27). 

In 1S45 the Maryland Legislature passed a statute which 
exempted the lands of the Chesapeake and Ohio Canal Com¬ 
pany in that State from adverse possession, Maryland Laws 


‘This land is located at the intersection of Canal and Foxhall Roads and 
is separated from the bank of the canal by Canal Road. 
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1S44-1S45, c. 2S7, sec. 10. In 1850 Congress extended “each 
and every provision” of the Maryland statute “to so much of 
the said canal as lies within the District of Columbia.” Act 
of September 20. 1S50. c. 52, 9 Stat. 467. 

In 1S76 John W. Brown entered upon the parcel involved 
in this suit (App. 36). From that time down to the present 
he and his successors have held the parcel adversely to the 
Canal Company (App. 37). 

On December S, 193S, Nicolson, as holder of the legal title, 
brought this action against the successors in interest of John 
W. Brown. On April 4. 1941, the district court entered a 
judgment declaring the defendants to be the owners of the! 
land by reason of their adverse possession (App. 19-20). 

Nicolson moved for a new trial and at the same time th^ 
United States moved to intervene on the ground that it was the| 
equitable owner of the property.* Both motions were granteq 

(App. 20-21). 

_ 

' The rather involved series of conveyances upon which Nieolson’s legal 
title and the equitable ownership of the United States depend is notj 
relevant to this appeal. However, for the information of the Court it may) 
be summarized as follows: The land in controversy was part of a larger tract) 
known as the “mixed parcel.” When the Canal Company purchased thej 
mixed parcel in 1SL9 title was taken by Walter Smith as Trustee (App. 20)| 
In 1839 Smith conveyed the parcel to three trustees, the Canal Company 
still retaining the beneficial ownership (Fdg. 8, App. 38). Title remained in 
these three trustees and their heirs until 1932. when it passed to G. L. 
Nicolson, tis successor trustee (Fdg. 8. App. 39). On May 2, 1938, the* 
United States District Court for the District of Columbia appointed Edgar 
M. Young, It. S. Ii. Ilartz, and G. L. Nicolson (who was also successor 
trustee) receivers of till lands and property of the Canal Company (Fdg. 9, 
App. 39). On August 0. 1938, these receivers contracted to sell most of the 
property of the Canal Company, including the land in controversy, to the 
United States (Fdg. 9. App. 39). By deed of September 29, 1938, G. L, 
Nicolson, as successor trustee, conveyed legal title of tlie “mixed parcel,’ 
cxc( i>t the land in dispute, to a straw man (Fdg. 8, App. 39). On Sep 
tembor 21, 193S. the straw man in turn conveyed legal title to the re¬ 
ceivers of the Canal Company (Fdg. 8, App. 39). On September 23. 1938, 
the receivers conveyed the Company's property, including the land in con¬ 
troversy, to the United States. 

Thus it appears that Nicolson still holds legal title hut the equitable 
ownership is in the United States. However, it will he unnecessary for 
the Court to deal with this question. In the event the appellants should 
prevail, Nicolson will convey whatever interest lie may have to the Govern¬ 
ment. 
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At the second trial the Government urged that the Act of 
September 20, 1S50, c. 52, 9 Stat. 467, adopting the Maryland 
Act of March S, 1S45. Laws of 1S44, c. 2S7, protected the land 
in controversy from adverse possession. 

The court again found (Fdg. 12. App. 40) that the defendants 
had held the land by adverse possession for more than the statu¬ 
tory period and concluded (App. 40): 

The plaintiff [G. L. Nicolson] and his predecessors as 
trustee for the C. & 0. Canal Company were not immune 
from adverse possession under the Act of Congress of 
February [September] 20, 1S50, since the property in¬ 
volved herein was not part of the works of the canal of 
said company nor any part of its right of way or ap¬ 
purtenances thereof and because the land involved 
herein was not used for canal purposes nor located so as 
to be used for such purposes within the meaning of said 
Act. 

Judgment was entered June 27, 1941, dismissing the com¬ 
plaint and declaring that title was vested in defendants (App. 
41). These appeals followed. 

STATUTES INVOLVED 

The Act of September 20, 1S50. c. 52, 9 Stat. 467, is set out 
in the Argument (p. 6. infra). The pertinent portion of sec¬ 
tion 10 of the Maryland Act of March S, 1S45. Laws of 1S44, 
c. 2S7, is also set out in the Argument (p. 5, infra). 

STATEMENT OF POINTS 

The district court erred in holding that the land in question 
was not immune from adverse possession under the Act of Sep¬ 
tember 20,1S50, c. 52, 9 Stat. 467. 

SUMMARY OF ARGUMENT 

Section 10 of the Maryland Act of Alarch S, 1S45, protects 
all the land of the Chesapeake and Ohio Canal Company which 
is located in that State from adverse possession. Maryland 
Laws, 1S44-1S45, c. 2S7; Brown v. Chesapeake and Ohio Canal 
Company, 73 Md. 567, 590-591, 600-601 (1890); Bond v. Mur- 









5 


ray, 118 Md. 445, 452-453 (1912). The district court recogj- 
nized this (App. 36) but held that Congress, in extending thb 
Maryland statute to the District of Columbia, restricted its 
application to “the works of the canal * * * its right of 

way, and its appurtenances.” 

There is no basis for this holding as the Act of Congress is^ 
plain and unambiguous. It expressly extends “each and evj 
cry provision” of the Maryland statute “to so much of th^ 
canal as lies within the District of Columbia.” Act of Sep+ 
tember 20, 1850, c. 52, 9 Stat. 467. Moreover, the title of the 
1850 Act, its legislative history, and the circumstances sur+ 
rounding its passage all confirm the fact that Congress in¬ 
tended to extend the protection of the Maryland statute to 
all property of the Canal Company within the District of 
Columbia. 

ARGUMENT 

The land involved was protected by statute from adverse 

possession 

There can be no dispute that if the land in question wer^ 
located in Maryland it would have been protected from ad¬ 
verse possession by section 10 of the Maryland Act of March 
8. 1S45 (Maryland Laws, 1S44-1845, c. 2S7). :l Brown v. 
Chesapeake and Ohio Canal Company, 73 Md. 567, 590-591, 
600-601 (1S90); Bond v. Murray , 118 Md. 445, 452—458 
(1912). Cf. Boston & A. R. R. v. Reardon, 226 Mass. 286, 
288, 115 N. E. 40S, 410 (1917). The district court recognizee 
that the Maryland statute applies to all the lands of the Cana'. 
Company (App. 36). However, it held that Congress in ex¬ 
tending the Maryland statute to the District of Columbia re¬ 
stricted its application to “the works of the canal * * * 

its right of way and its appurtenances”' 1 (App. 40). The 

a Section 10 provides: “That * * * the erection of any fence, wall, 

or building upon the land of the said company, whether with or without: 
the permission of the said company, however long the same may remain, 
shall not be deemed nor held in law as an adverse possession, so as to 
deprive the same company of its rights in or to the said lands.” 

4 By “appurtenances” the district court evidently meant to refer to sta+ 
tions. taverns, and resting places (App. 1G). 
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court therefore concluded that since the land involved in this 
suit was held by the Company as a reserve supply of earth, 
stone, gravel, and timber, it was subject to adverse posses¬ 
sion. It seems clear that this holding is erroneous. 

1. The Act of September 20, 1S50, c. 52, 9 Stat. 407, is plain 
and unambiguous. It provides: 

That the assent of the United States be, and the same 
is hereby, given to the Act of the General Assembly of 
Maryland, [Act of March S. 1S45] * * * and t 0 

each and every provision thereof; and that the same be, 
and are hereby, extended to so much of the said canal 
as lies within the District of Columbia, in as full and 
effectual a manner as if the several provisions aforesaid 
were hereby formally enacted. 

Clearly it was the intention of Congress to adopt the Maryland 
law without reservation or restriction. The 1S50 Act incorpo¬ 
rates the Maryland statute by reference with the same effect 
as if it had copied its provisions verbatim. It is obvious that 
Congress intended that land owned by the Canal Company 
within the District of Columbia should receive the same pro¬ 
tection as its land in Maryland. 

To reach a contrary conclusion, the district court seized upon 
the word “canal” in the 1850 Act as limiting the operation of 
the statute to the canal, its right of way and appurtenances 
(App. 40). But had the district court adopted the literal 
meaning of the word “canal” it would be compelled to limit 
the operation of the statute to the canal proper. 5 Apparently, 
to escape the consequences of this literal construction and at 
the same time avoid the application of the statute to the land 
here involved, the district court held the statute applicable to 
the canal and “its right of way and its appurtenances.” Obvi¬ 
ously, the statute affords no basis for this construction. More¬ 
over, the Maryland Court of Appeals has expressed the opinion 
in a receivership proceeding involving property in both Mary¬ 
land and the District of Columbia that the 1S50 Act is appli¬ 
cable to all lands of the Canal Company in the District of Co- 

5 Webster’s New International Dictionary (2d ed. 11)27) defines canal as 
“an artificial channel filled with water, designed for navigation.” 
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lumbia. Brown v. Chesapeake & Ohio Canal Co., 73 Md. 567 
590, 600-601 (1890). 

It is also significant to note that, in an attempt to support 
the construction which it adopted, the district court likened 
statutory protection from adverse possession to immunity from 
taxation, saying (App. 16): 

This immunity from taxation and from adverse posses¬ 
sion, which is an immunity which only a few possess! 
should not be extended beyond canal purposes, which 
apparently the immunity was intended to foster in the 
public interest. 

But the fallacy in this reasoning is that the land here involved 
was immune from taxation. In Mackall v. Chesapeake & Ohio 
Canal Co., 94 U. S. 308 (1876), the Supreme Court held that 
lands belonging to the company, which for more than forty 
years had not been used for canal purposes, were nevertheless 
not subject to taxation. In so holding the Supreme Court 
rejected the reasoning seized upon by the district court in this 
case. 

Accordingly, it seems evident that the district court has given 
no satisfactory reason for its refusal to give effect to the plain 
and unambiguous language of the federal statute. 

2. The title of the 1850 Act, its legislative history, and the 
circumstances surrounding its passage all confirm the fact that 
Congress intended to extend the protection of the Maryland 
statute to all property of the Canal Company within the Dis¬ 
trict of Columbia: 

a. The title of the 1S50 Act is as follows: 

Chap. LXII. An Act giving the Assent of the United 
States to an Act of the General Assembly of Maryland, 
passed at the December Session, eighteen hundred and 
forty-four, chapter two hundred and eighty-seven. 

This shows clearly that Congress intended that the Maryland 
statute should be adopted in toto. 

b. The legislative history of the Act also supports the appel¬ 
lant's contention that all lands of the Canal Company were 
protected from adverse possession. 

-iaOGM7—41-2 
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The Act of September 20, 1850, c. 52, 9 Stat. 467, was first 
introduced in the House of Representatives in 1847 (H. R. 
634, 29th Cong., 2d sess.). The Committee for the District 
of Columbia reported favorably upon the bill and stated that 
the purpose of the legislation was to give the Maryland Act 
of 1S45 “full effect within the District of Columbia.” [Italics 
supplied.] H. Rept. No. 48, 29th Cong., 2d sess. (1847) Cong. 
Series 501. This bill was not reached for want of time, Cong. 
Globe, 1st sess., p. 1S37 (1850). It was reintroduced in the 
31st Congress, 1st sess. The sponsor of the bill in the Senate 
stated: 0 

This bill is to enact certain laws for the government 
of the Chesapeake and Ohio canal. That canal, as the 
Senate are aware, extends from the District of Colum¬ 
bia and through a part of the District, and through the 
State of Maryland to Cumberland, on the upper waters 
of the Potomac river. The canal lies entirely within 
the State of Maryland, except a small portion of it 
which lies within this District. The State of Mary¬ 
land has found it necessary to pass some additional 
regulations for the police government of that canal. 
All the bill proposes, is, that the same regulations should 
be extended to so much of the canal as lies within this 
District. The matter has been well considered by the 
Committee on the District of Columbia, who reported 
the bill and recommend its passage. 

The House sponsor stated: 7 

The bill which has just been read provides for the 
preservation of the property of the Chesapeake and 
Ohio Canal Company—so much of it as is constructed 
within the limits of the District of Columbia, and gives 
the assent of the United States to the act of the Legis¬ 
lature of Maryland, passed at the December session of 
1844, for that purpose. * * * I hope the House 

will act immediately upon it. as it is of great impor¬ 
tance to the State of Maryland, and for the preserva¬ 
tion of the property for which it is designed. 

* Cong. Globe, 31st Cong., 1st sess., p. 1S09. 

7 Cong. Globe, 31st Cong., 1st sess., p. 1S37. 
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c. Moreover, the circumstances surrounding the passage of 
the federal statute show that Congress could not have in¬ 
tended to limit the application of the Maryland Act. In 1850 
the canal was in operation. Boats were hauled by horses and 
mules driven on the towpath adjacent to the canal. Toll 
houses, resting places, and taverns along the way were con¬ 
tinually in use. Obviously, these parts of the canal required 
no legislative protection from adverse possession. 

On the other hand the Canal Company was holding lands 
like that in dispute as a source of earth, stone, timber, and 
gravel necessary for the repair and operation of the canal. 8 
It was land of this type not used in the daily operation of the 
canal that was easily susceptible to trespass and adverse pos¬ 
session. Plainly, the principal object of the federal act (inso¬ 
far as it adopts section 10 of the Maryland statute) was to pro¬ 
tect just such land as this from adverse possession. 

It is submitted, therefore, that the district court was plainly 
in error in limiting the operation of the 1S50 Act to the canal, 
its appurtenances and right of way, and in holding that the 
Canal Company had been divested of its title to the land in 
controversy by adverse possession. 

CONCLUSION 

It is submitted that the judgment of the district court should 
be reversed. 

Respectfully, 

Norman M. Littell, 
Assistant Attorney General. 

Charles R. Denny, 

Frank J. Dugan, 

Attorneys, Department of Justice. 

George E. Hamilton, 

John J. Hamilton, 

George E. Hamilton, Jr., 

Henry R. Gower, 

Counsel for George L. Nicolson, Appellant. 

December 1941. 

* The right to hold this land was deemed so vital that the charter of the 
company provided that land could be condemned for this particular purpose. 
Sec. 15, Laws of Virginia, c. 3S, 1824, ratified by the Act of March 3, 1S25, 
c. 52, 4 Stat. 101. 



APPENDIX TO BRIEF FOR UNITED STATES OF 
AMERICA AND GEORGE L. NICOLSON, APPEL¬ 
LANTS 


The parts of the record material to the question presented 
are as follows: 


Complaint in Ejectment 

1 

The land involved in this action is in the District of Co¬ 
lumbia. 

2 

The plaintiff. George L. Nicolson (sometimes called G. L. 
Nicolson), is a resident of the District of Columbia, and 
was appointed substituted trustee by the Supreme Court 
of the District of Columbia in the case of Preston, et al., v. 
Dewey, et al., Equity No. 53.547, in the place and stead of 
John P. Ingle, William A. Bradley and Clement Cox, and the 
last survivor of them. Trustees in a certain deed in trust dated 
May 30, 1S39, recorded in Liber W. S. 72, at folio SO of the 
Land Records of the District of Columbia, wherein the land 
involved in this action (as part of a larger tract) was con¬ 
veyed to the said Trustees in trust for the use and benefit 
of the Chesapeake and Ohio Canal Company, a corporation. 

3 

The plaintiff, George L. Nicolson, Trustee, by his attorneys 
Hamilton and Hamilton, sues to recover the hereinafter de¬ 
scribed real estate, in which he claims an estate in fee simple. 

4 

The plaintiff states that the premises claimed consist of 
that triangle or parcel of land beginning at a point where the 
western side of Foxhall Road meets the northern side of Canal 
Road, and proceeding thence North 05 degrees 51 minutes 
West 326 feet; thence South 26 degrees 12 minutes East 221.95 

( 10 ) 
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feet to the Northern boundary of Canal Road; thence North 
71 degrees 45 minutes East 210.03 feet to the place of begin¬ 
ning, as recorded in Survey Book 103, page 167, in the Records 
of the Surveyor of the District of Columbia, all of which parcel 
being now known as Square 1355, lots 800, SOI, 802, S03 anc 
804, for purposes of assessment and taxation, and that the same 
land was in the possession of John P. Ingle, William A. Bradley 
and Clement Cox, Trustees, the predecessors in title of the 
plaintiff, George L. Nicolson, Trustee, and that they were pos¬ 
sessed of said premises, and that while they were so possessed 
of the said premises, wrongful entry therein was made as 
hereinafter set out. 

5 

That wrongful entry was made into that portion of said 
tract now known as lot S00, Square 1355 by the defendants, 
James W. Brown and his tenant, Thomas Wintermeyer Penni; 
that wrongful entry into that portion of said tract now known 
as lot SOI, Square 1355 was made by the defendant Ellen A. 
Donovan; that wrongful entry into that portion of said tract 
now known as lot 802, Square 1355 was made by the defend¬ 
ants, National Tax Investment Corporation, Inc., and its 
tenant, Robert W. Pennifield; that wrongful entry was made 
into that portion of said tract now known as lot 803, Square 
1355 by the defendant, Catherine B. Horstkamp; and that 
wrongful entry was made into that portion of said tract now 
known as lot S04, Square 1355 by the defendants, James W. 
Brown and his tenants, Frank W. Partridge and Harry 
Cramp ton. 

And the plaintiff states that the said wrongful entries were 
made as above alleged and that the respective defendants 
withhold the parts of the premises indicated in the last para¬ 
graph above from the plaintiff, and wrongfully detain posses¬ 
sion thereof from the plaintiff, and that the said defendants 
wrongfully exercise acts of ownership over the respective parts 
of the said premises occupied or claimed by them. 

Wherefore, the plaintiff brings this action and claims judg¬ 
ment against the defendants for the possession of said land, 
besides the costs of this action, as follows: against the defend¬ 
ants James W. Brown and Thomas Wintermeyer Penni, in re- 


j 

i 


i 
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spect of lot 800, Square 1355; against the defendant Ellen A. 
Donovan in respect of lot 801, Square 1355; against the de¬ 
fendants, National Tax Investment Corporation, Inc. and i 
Robert W. Pennifield, in respect of lot 802, Square 1355; against 
the defendant Catherine B. Horstkamp in respect of lot S03, 
Square 1355; and against the defendant James W. Brown in 
respect of lot 804, Square 1355; and the defendants Frank W. 
Partridge and Harry Crampton in respect of such part of said 
lot S04, Square 1355. as the said Partridge and the said Cramp- 
ton each respectively occupies. 

Hamilton and Hamilton 

By John J. Hamilton 

Attorneys for Plaintiff 

Answer of Defendants James W. Brown, Ellen A. Donovan, ; 

and Catherine B. Horstkamp to Complaint in Ejectment 

First Defense 

The defendants say that the complaint fails to state a claim 
upon which relief can be granted. 

Second Defense 

1. Defendants James W. Brown, Ellen A. Donovan and 
Catherine B. Horstkamp admit the averments of paragraph 1. 

2. They have not sufficient information or knowledge to 
admit the averments of paragraphs 2 and 3. but say that the 
plaintiff has disposed of whatever interest, if any, which he 
had in said realty. 

3. They deny the averments of the remaining paragraphs of 
the Complaint and pray strict proof thereof. 

Third Defense ; 

Defendants say that they respectively hold the title to the 
parcels of realty as described in the complaint; to wit, James 
W. Brown is the owner of lots 800 and S04 in Square 1355, Ellen 
A. Donovan is the owner of lot 801 in Square 1355 and Cath¬ 
erine B. Horstkamp is the owner of lot S03 in Square 1355, and 
that said ownership and title has vested in each of said parties 
and in those under whom they claim by adverse possession for 




*■ * UT4 
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the period provided for by law. Defendants further say thd 
plaintiff is barred by the statute of limitations from maintairi 
ing the action herein against these defendants. 


t 


Fourth Defense 

Defendants say that they and those under whom they claiiin 
ownership of said real estate by adverse possession have pai^l 
taxes thereon for more than 40 years next preceding the filing 
of the complaint herein and have had continued possession cjf 
said realty and have also been the record owners thereof fdr 
said period, and plaintiff’s alleged claim did not accrue withiji 
said period. 

Fifth Defense 


Defendants say that they are the respective owners of afore¬ 
mentioned respective parcels of real estate, together with the 
improvements thereon, by deeds thereto duly recorded in the 
office of the Recorder of Deeds of the District of Columbia fronfi 
their predecessor in title, one John J. Brown, father of these 
defendants. These defendants further say that the said John j|. 
Brown was the true and lawful former owner of said parcels of 
real estate by virtue of the proceedings had in this court in the 
vears 1S96 and 1898 in Law Cause No. 40364, filed herein oh 
October 7,1S96, entitled, “The Chesapeake & Ohio Canal Com¬ 
pany to the use of Joseph Bryan, John K. Cowen and Hugh L. 
Bond, Jr., Trustees, plaintiffs v. John J. Brown, defendant 
which action sought to recover possession of said realty, tof 
gether with damages for the profits and rents therefrom, bj r 
the plaintiffs from the said John J. Brown and which action wa$ 
discontinued by the plaintiffs on the 2nd day of March 1898 
And defendants further say that they have continued in posses¬ 
sion of said parcels of realty for a period antedating the filing 
of said Law Cause No. 40364 and up to and including th 
present time. 

Sixth Defense 


If plaintiff obtains a verdict in this cause in favor of plain-| 
tiff’s title, then defendants will claim the benefits of permanent 
improvements that have been placed on said parcels of realty, 
as provided for by law, and therefore claim judgments against 
said plaintiff therefor. 
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Counterclaim 

(To remove cloud from title to real estate and for judgment declaring title 

good by adverse possession.) 

1. The land involved in this action, insofar as these de¬ 
fendants are concerned, is located in the District of Columbia 
and these defendants are owners of the following parcels of 
realty, with the improvements thereon: 

James W. Brown—Lots 800 and S04 in Square 1355 
Ellen A. Donovan—Lot SOI in Square 1355 
Catherine B. Horstkamp—Lot S03 in Square 1355 

2. The titles to said parcels of realty have vested in the 
defendant James W. Brown as to lots S00 and 804 in Square 
1355, in the defendant. Ellen A. Donovan, as to lot SOI in 
Square 1355 and in the defendant Catherine B. Horstkamp 
as to lot S03 in Square 1355, by adverse possession and by 
color of title and by deeds to each of said parties duly made 
of record, from John J. Brown, their predecessor in title who 
also had vested in him. good title to each of said parcels of 
realty mentioned in paragraph 1 hereof, for a period longer 
than the period required by law. 

3. Defendants say that they have been advised that there 
appears of record a Deed in Trust dated May 30, 1839, re¬ 
corded June 20. 1S39, Liber W. B. 72, Folio SO. from Alter 
Smith, first party, Chesapeake and Ohio Canal Company, 
second party and John P. Ingle, William A. Bradley, and 
Clement Cox, Trustees of the Chesapeake and Ohio Canal 
Company, third parties, for which said third parties plaintiff 
herein claims to have been appointed substituted trustee in 
this court in Preston, et al. v. Dewey, et al., Equity No. 53-547, 
which Deed in Trust, is a cloud upon the clear title of each 
of the defendants herein, and which cloud should lawfully be 
removed by this court and a judgment entered perfecting the 
title of each of these defendants to their respective parcels 
of realty, as hereinabove stated. 

4. Wherefore the defendant, James W. Brown, claims judg¬ 
ment against the plaintiff declaring the title to lots S00 and 
S04 in Square 1355 perfected in said James W. Brown and 
the cloud thereon of record removed, with such other relief 
to which said James W. Brown may be entitled, besides costs. 
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5. Wherefore the defendant, Ellen A. Donovan, claims judg¬ 
ment against the plaintiff declaring the title to lot 801 in 
Square 1355 perfected in said Ellen A. Donovan and the cloud 
thereon of record removed, with such other relief to which 
said Ellen A. Donovan may be entitled, besides costs. 

6. Wherefore the defendant, Catherine B. Horstkamp claims 
judgment against the plaintiff declaring the title to lot 803, 
in Square 1355, perfected in said Catherine B. Horstkamp and 
the cloud thereon of record removed, with such other relief to 
which said Catherine B. Horstkamp may be entitled, besides 
oosts. 

David G. Bress 
George Raymond Jones 
Attorneys for Defendants 


[Remarks of the Court following the first trial, March 26^ 
1941, Transcript of Proceedings, Vol. 2, pp. 80-81] 

The Court. I find that the defendants have established all 
of the elements requisite for title by adverse possession. 

The evidence shows first that their possession has been 
actual, visible, exclusive, open, notorious, hostile, and contin¬ 
uous for a period greatly in excess of the statutory period. 

That during that period, certainly from 1898, probably from 
1876, these defendants or their grantor, their ultimate grantor, 
have fenced the property, cultivated it, have done all of those 
things that indicate the claim of possession. 

As Judge Stafford used to say, they have kept their flag 
flying for a great many years. 

Now, on this question of the statute of Maryland, as ex¬ 
tended by the Act of Congress, I am of the opinion, and 
this is an opinion on the law, that the statute of Maryland 
as made applicable to lands lying in the District of Columbia 
relates to the lands of the canal, which I interpret to mean 
the canal and its right of way and appurtenances. 

But if that be not so, I am of the opinion as a matter of 
law that even if a broad construction is given to the statute, 
it can only apply to lands used for canal purposes. 


j 

i 


16 


This immunity from taxation and from adverse possession, 
which is an immunity which only a few possess, should not be 
extended beyond the canal purposes, which apparently the 
immunity was intended to foster in the public interest. 

I come to the facts. 

There is no evidence that this property was ever used for 
canal purposes. 

There is evidence that it was not used for canal purposes 
subsequent to 1876. 

There is a stipulation that it was not used for canal purposes 
subsequent to 1898. 

The physical situation of the property is a matter from which 
I may infer that it was not used for canal purposes. 

It lies on the other side of a road which separates it from the 
canal right of way. 

It is no part of the towpath, it is no part of the lock, it is no 
part of any of the appurtenances of the canal such as the sta¬ 
tions or taverns or resting places which might have been used 
for a canal. 

Under these circumstances I find that the Act of Congress 
does not give this immunity to this particular property and, 
accordingly, find for the defendants, and request counsel for 
the defendants to prepare findings of fact and conclusions 
of law consistent with this verbal statement. 


Findings of Fact and Conclusions of Law—First Trial 

Findings of Fact 

Upon consideration of the pleadings and stipulations, both 
in writing and those orally made in open court and of the evi¬ 
dence adduced at the trial herein on March 25th and 26th, 1941, 
the court makes the following findings of fact, this 4th day of 
April, 1941: 

1. John J. Brown, also known as John Brown, entered upon 
the real estate described in the complaint in 1876 and known, 
as a certain triangle of land described as Square 1355, Lots 800, 
801, 802, 803 and 804 among the land records of the District 
of Columbia and also known as that triangle of land bounded 
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by Canal Road and Foxhall Road (formerly Conduit Road) <^n 
the south and east respectively. John Brown and his family 
lived on the property continuously until 1917 and thereafter 
persons holding under him have lived on the property continii- 
ously up to the time of the filing of the suit herein. During 
this period from 1876 until suit was filed herein, the land wits 
improved by four dwelling houses. Also during this period, thb 
land was cultivated by the Browns and their tenants. During 
this period, particularly from and after 1903 the property wds 
enclosed by a fence for more than fifteen years continuously. 
Taxes on the property were paid by John Brown and his suc¬ 
cessors from 1898 to the present time on each of the five lo4 
involved herein. In 1898 the Chesapeake & Ohio Canal Com¬ 
pany, by its trustees, filed a suit in ejectment in this Court 
against the said John Brown, which suit was discontinued, after 
a plea of not guilty and issue joined, by praecipe of attorney^ 
for the said Canal Company. There was no testimony that 
John Brown entered or remained with the permission of the 
Canal Company or any of its agents. 

The persons who claim under the said John J. Brown are as 
follows: 

2. On July 12, 1916, said John Brown, et ux, by deed dulj- 
recorded on the 19th day of July 1916 conveyed a fee simpl^ 
title to Lot 800, in Square 1355, which was later corrected by 
a new deed from John Brown, a widower, by deed dated De| 
cember 19, 1918 duly recorded on December 31, 1918 to Jame$ 
W. Brown. 

3. Said John Brown et ux, did, on March 1, 1905 convey a 
fee simple deed to James Brown of Lot S04 in Square 1355 duly 
recorded in Liber 2SS7 at Folio 429 which was later corrected 
by a correction deed executed on March 10, 1911 duly recorded 
on March 17,1911, in Liber 3402 at Folio 226, which correction 
deed corrected the name of the grantee from James Brown td 
James W. Brown. 

4. The said James W. Brown departed this life testate on the 
29th day of February 1940 and he left him surviving as his 
only heirs at law his widow, Mary Frances Brown, to whom he 
devised by his will, duly admitted to probate a life estate and 
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to Margaret Frances Shimmens, Eileen Gertrude Colao and 
James William Brown, his children, the remainder in fee, all 
adults and sui juris, who have been made parties defendant to 
this cause, as well as Mary Frances Brown, executrix of his 
estate. 

5. By a deed dated June 12, 1919 duly recorded on June 13, 
1919, said John Brown conveyed a fee simple title to Lot 801 
in Square 1355 to Ellen A. Donovan. That the said Ellen A. 
Donovan, a widow, departed this life intestate and her interest 
in said property is now vested in her three children, John Dono¬ 
van, Dorothy D. Walker and Leo Donovan, all adults and sui 
juris, who have been made parties defendant to this cause. 

6. Said John Brown did on June 13,1919 convey a fee simple 
deed to Lot 802 in said Square 1355 to his daughter, Anna Cecelia 
Donovan, duly recorded on the same date in Liber 4186 at Folio 
347 and said Anna Cecelia Donovan did by fee simple deed 
convey her interest therein to the defendant, National Tax In¬ 
vestment Corporation on June 14, 1938, duly recorded on June 
20, 1938 in Liber 7239, Folio 196. 

7. The said John Brown et ux, by a fee simple deed dated 
July 14, 1913 duly recorded on July IS, 1913 in Liber 3641 at 
Folio 302 conveyed fee simple title to Lot 803 in Square 1355 
to Catherine B. Horstkamp, daughter of said John Brown. 

8. The C & O Canal Company by a deed in trust dated 
May 13, 1S39 obtained title to a large tract of land including 
the triangle of land involved herein; that said canal company 
did not use the triangle of land involved herein for canal pur¬ 
poses since 1876 nor did the triangle of land herein form any 
part of the canal nor any appurtenance thereto from that time 
up to the present time. 

9. The triangle of land involved herein, because of its physi¬ 
cal location and contour is such that it was not used for canal 
purposes and formed no part of the canal or its appurtenances. 

10. For more than fifteen years, defendants and their pred¬ 
ecessors in interest have established actual, visible, exclusive, 
open, notorious, hostile and continuous possession of the land 
in question. 
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Conclusions of Law 

Based on the foregoing facts, and those which appear in the 
written pretrial stipulations between the parties, the Court 
makes the following conclusions of law: 

1. John Brown and his successors in interest have established 
good, valid title by adverse possession. 

2. John Brown and his successors in interest have established 
a valid title by adverse possession to the property described as 
Lots 800, 801, 802, S03, and S04 in Square 1355 for a period of 
more than 40 years prior to the filing of the ejectment action 
herein. 

3. The plaintiff and his predecessors as trustees for the 
C & O Canal Company were not immune from adverse 
possession under the Act of Congress of February 20, lSqO 
since the property involved herein was not part of the worts 
of the canal of said company nor any part of its right of way 
or appurtenances thereto and because the land involved 
herein was not used for canal purposes nor located so as t|o 
be used for such purposes. 

4. The cloud upon the title of the said successors in interest 
of the said John Brown by virtue of the deed in trust df 
May 30, 1839 recorded on June 20, 1839 and of any pred¬ 
ecessors of the grantors in said deed should be removed. 

David A. Pine Justice 

Judgment of April 4,1941 

This cause came on for hearing in open court on the 25t! 
and 26th days of March, 1941, a trial by jury having beep 
waived by the parties, and upon consideration of the plead¬ 
ings, evidence and stipulations of the parties and the Find¬ 
ings of Fact and Conclusions of Law this day signed by the 
Court, it is by the Court this 4th day of April, 1941, 

Adjudged and ordered: 

1. That the complaint in ejectment in the above-entitled 
action be and the same is hereby dismissed; 

2. That good and valid legal title by adverse possession bd 
and the same is hereby vested in Mary Frances Brown, widow 
of James W. Brown, deceased, for life and the remainder tp 
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his children, Margaret Frances Shimmens, Eileen Gertrude 
Calao, and James William Brown, devisees under the last will 
and testament of said James W. Brown, deceased, as to lots 
800 and S04 in Square 1355; in John Donovan, Dorothy D. 
Walker and Leo Donovan sole heirs at law of Ellen A. 
Donovan, deceased, as to lot SOI in Square 1355; in National 
Tax Investment Corporation as to lot S02 in Square 1355; 
and, in Catherine B. Horstkamp as to lot S03 in Square 1355; 
and 

3. That the cloud upon the title of each of said lots by 
virtue of the deed in trust of May 30, 1938, recorded on June 
20, 1S39, in Liber W. B. 72 in Folio SO from Walter Smith, 
first party, Chesapeake and Ohio Canal Company, second 
party, and John P. Ingle, William A. Bradley and Clement 
Cox, Trustees of the Chesapeake and Ohio Canal Company, 
third parties, and their successors in interest be and the same 
is hereby removed. 

David A. Pine Justice 


Order Granting Motion of the United States of America To 

Intervene as a Plaintiff 

This cause came on for hearing on April 23, 1941, and for 
further hearing on May 2, 1941 on the motion of the United 
States to intervene as a plaintiff, and the findings of fact, con¬ 
clusions of law and judgment entered in this action on April 
4, 1941, having this day been set aside and a new trial granted, 
and it appearing to the court that the United States of Amer¬ 
ica asserts a beneficial interest in the property involved, it is 
by the court this 17th day of May, 1941, 

Ordered, that the United States be and is hereby granted 
leave to intervene in this action as a party plaintiff, and 
It is further ordered that the United States has leave to 
file its proposed complaint. 

It is further ordered, that the service of a copy of the 
complaint in intervention may be had upon the parties hereto 
by delivery of a copy to their respective counsel and that the 
parties required to plead thereto shall do so within 7 days of 
the signing of this order. 


David A. Pine Justice 
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Order Setting Aside Findings of Fact Conclusions of Law apd 
Judgment Thereon and Granting New Trial 

This cause came on for further hearing on April 23, 1941, 
and on May 2, 1941, on the motion of the plaintiff herein for 
a new trial in conjunction with the motion of the United 
States for leave to intervene, and it appearing to the cou't 
that the United States asserts a beneficial interest in the 
property involved, it is by the court this 17th day of May 
1941, 

Ordered, that the findings of fact and conclusions of law 
and judgment be and they are hereby vacated and set aside 
and a new trial be and the same is hereby granted, not cjn 
any of the grounds asserted in said motion for a new trial but 
to permit the United States to intervene and to permit a re¬ 
trial of the issues herein with the United States as an inter¬ 
vening plaintiff. 

David A. Pine Justice 

Complaint of the United States, Intervener 

The United States of America by Edward M. Curran, 
United States Attorney for the District of Columbia, acting 
under the authority of the Attorney General and at the re¬ 
quest of the Secretary of the Interior for its complaint in 
intervention alleges: 

, The United States is the owmer of the tract of land situated 
in the District of Columbia described as follows: 

Beginning at the intersection of the northerly line 6f 
Canal Road and the westerly line of Foxhall Road and 
, proceeding thence North 65°5U West 326 feet; thence 
. . South 26° 12' East 221.95 feet to the northern boundary 

of Canal Road; thence North 71°45' East 210.03 
feet to the place of beginning, as recorded in Survey 
Book 103, page 167 in the Records of the Surveyor 
of the District of Columbia, being now known for the 
. purposes of assessment and taxation as Square 1355, 
Lots Nos. 800,801,802,803 and 804. 


22 

II 

Wrongful entry was made into that portion of the above 
described tract known as Lot S00, Square 1355 by defendants 
Mary Frances Brown. Margaret Frances Shimmens, Eileen 
Gertrude Colao, James William Brown and their tenant 
Thomas Wintermeyer Penni; wrongful entry was made into 
that portion of the above described tract known as Lot 801, 
Square 1355 by defendant Ellen A. Donovan; wrongful entry 
was made into that portion of the above described tract known 
as Lot 802. Square 1355 by defendants National Tax Invest¬ 
ment Corporation, Inc., and its tenant Robert W. Pennifield, 
wrongful entry was made into that portion of the above de¬ 
scribed tract known as Lot 803, Square 1355 by defendant 
Catherine B. Horstkamp; and wrongful entry was made into 
that portion of the above described tract known as Lot 804, 
Square 1355 by defendants Mary Frances Brown, Margaret 
Frances Shimmens, Eileen Gertrude Colao. James William 
Brown and their tenants Frank W. Partridge and Harry 
Cramp ton. 

III 

The respective defendants are wrongfully withholding from 
the United States possession of the respective portions of the 
tract as set out in the preceding paragraph. 

IV 

Defendants Mary Frances Brown, Margaret Frances Shim- 
mens, Eileen Gertrude Colao, James William Brown, Ellen A. 
Donovan, National Tax Investment Corporation, Inc., and 
Catherine B. Horstkamp each claim legal title by adverse pos¬ 
session to the respective portions of said tract on which they 
made entry as set out in Paragraph numbered II herein, al¬ 
though by virtue of the provisions of the Act of September 20, 
1850, c. 62, 9 Stat. 467, at no time herein material has said tract 
or any part thereof been subject to adverse possession and said 
defendants are and each of them is without any right whatso¬ 
ever and have no estate, right, title or interest in the premises. 

Wherefore the United States prays:— 

(1) That the United States be declared the owner of said 
tract. 
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(2) That the court adjudge decree and declare that the Al¬ 
leged claims of the defendants and each of them are invalid 
and void. 

(3) That the defendants have not nor has either of them apy 
estate or interest in said tract or any part thereof. 

(4) That the United States be granted judgment for the pos¬ 
session of the land. 

(5) That the United States have such other and further Re¬ 
lief as is just. 

Edward M. Curran 
United States A ttorney 
Marvin J. Sonosky 
Attorney, Department of Justice 

Attorneys for the United States 

of America, Intervener . 

List of Deeds and Proceedings Constituting the Chain of Tiile 
of the Intervener, United States of America 

A tract of land described as follows: 

Beginning at the intersection of the northerly line of 
Canal Road and the westerly line of Foxhall Road aJid 
proceeding thence North 65°51' West 326 feet; theiice 
South 26° 12' East 221.95 feet to the northern boundary 
of Canal Road; thence North 71°45' East 210.03 feet 
to the place of beginning, as recorded in Survey Bobk 
103, page 167, in the Records of the Surveyor of tjie 
District of Columbia, being now known for the pur¬ 
poses of assessment and taxation as Square 1355, Lots 
Nos. 800,801,802,803 and 804. 

At the date of the cession of the District of Columbia, laPd 
embracing Caption was apparently owned by William Bayley 
and William Deakins, Jr. 

Wm. Bayley Deed 

Wm. Deakins, Jr. Dated March 21, 1794 

to Recorded September 20,1794 

Thomas Tillotson Liber B folio 94 

One-third of land embracing Ca 
tion, and other property 


|p- 
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Wm. Bayley 
Wm. Deakins, Jr. 
to 

John Templeman 


John Templeman 
to 

Francis Deakins 


John Templeman 
Benj. Stoddart 
Wm. Deakins 
Samuel Blodgett 
Thos. Tillotson 
Francis Deakins 


Deed r T' .• 

Dated March 21, 1794 • - ' 

Recorded September 20, 1794 ’ ’ 
Liber B folio 97 

Undivided two-thirds part of land 
embracing-. Caption, »■ and other 
property 

Deed 

Dated December 24, 1800 
Recorded January 1,1801 
Liber F folio 115 

Undivided three-sixths part of 
land embracing Caption, and 
other property 

Agreement—Liber C. folio 451 
Dated January 1, 1798 
Recorded August 6,1798 
Affects land embracing Caption, 
and other property 


Proprietors agree that said land shall remain as at present 
undivided property and shall be used for the benefit of all con¬ 
cerned in proportion to their shares, as a stone quarry, for five 
years from January 1, 1798. 


Thos. Tillotson 
Francis Deakins 
Samuel Blodgett 
John Templeman 


Partition 

Dated June 3,1S01 
Recorded June 3, 1801 
Liber G folio 120 

Land embracing Caption, allotted 
to Francis Deakins 


Will of Francis Deakins Will Book 1 page 60 

Dated September 24, 1804 
Probated November 14, 1804 

Devises all estate to be divided between brothers, Leonard 
M. Deakins, and Paul Hoye—two-thirds to former and one- 
third to latter. 
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Paul Hoye 
to 

John Hoye 


Leonard M. Deakins 
John Hoye 
to 

Elisha W. Williams 


Elisha W. Williams 
to 

John Hoye 


John Hoye and wife 
to 

Elijah Mix 


Elijah Mix 
to 

Samuel Cooper, Jr. 


Samuel Cooper 
to 

Elijah Mix 


Deed 

Dated June 5, 1805 
Recorded July 2, 1805 
Liber N folio 15 

All interest under Wills of Wiljliam 
and Francis Deakins 

Deed 

Dated November 20, 1809 
Recorded November 27, 1809 
Liber X folio 206 

Land embracing Caption, and 
other property 

Deed 

Dated November 27, 1809 
Recorded March 20, 1810 
Liber Y folio 86 

Land embracing Caption, £nd 
other property 
Deed 

Dated February 12,1821 
Recorded May 7, 1823 
Liber W. B. 8 folio 27 
Land embracing Caption, a[nd 
other property 

Deed 

Dated September 11, 1823 
Recorded September 20, 1823 
Liber W. B. 8 folio 182 
Land embracing Caption, ahd 
other property 

Deed. j 

Dated January 30, 1824 
Recorded January 31, 1824 
Liber W. B. 9 folio 303 
Land embracing Caption, abd 
other property 
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Elijah Mix 
Mary E. Mix 
to 

Wm. Redin 
Wm. Bussard 
Clement Cox 


Elijah Mix and wife 
Mary E. 

Wm. Redin 
Wm. Bussard 
Clement Cox 
to 

Walter Smith 

Elijah Mix 
and wife 
to 

Walter Smith 


Walter Smith 
to 

Chesapeake and Ohio 
Canal Company 


Deed in Trust 
Dated May 13, 1828 
Recorded May 28, 1828 
Liber W. B. 22, folio 487 
Land embracing Caption, and 
other property. 

In Trust for Certain condition 
with power of sale. 

Deed 

Dated April 15, 1829 
Recorded July 11, 1829 
Liber W. B. 26 folio 78 
Land embracing Caption, and 
other property. 

Deed 

Dated April 27, 1829 
Recorded July 11,1829 
Liber W. B. 26 folio 81 
Land embracing Caption, and 
other property. 

Covenant 

Dated May 4, 1829 
Recorded July 11, 1829 
Liber W. B. 26 folio 84 
Land embracing Caption, and 
other property. 


Recites Deeds in W. B. 26-78 and W. B. 26-81, and that 
money was furnished by the Chesapeake and Ohio Canal 
Company, that said Walter Smith in fact held said land upon 
a secret trust for said Chesapeake and Ohio Canal Company. 

Said Walter Smith “doth covenant, promise and agree for 
himself, his heirs and assigns to stand seized of, hold convey 
and dispose of to and for the proper and sole use and behoof 
of and whenever and however required by, the said Company, 
their successors and assigns * * 
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Walter Smith Deed in Trust 

first party Dated May 30, 1839 

Chesapeake and Ohio Recorded June 20, 1839 
Canal Company Liber W. B. 72 folio 80 

second party Land embracing Caption, and otger 

John P. Ingle property. 

Wm. A. Bradley 
Clement Cox 
Trustees of the Chesa- 
peakc and Ohio 
Canal Company 
third parties 

Recites Covenant in W. B. 2G-S4, and Walter Smith and 
the Company desire to convey said land to grantees. 

In Trust, nevertheless, to hold, seize, sell, convey and c.is- 
pose of same to the uses, intents and purposes following: |To 
give so much of said lands, and of the earth, stone, timber 
and gravel and other materials as shall at any time be wanted 
by the second party and required by the President and Direc¬ 
tors of said Company or their successors for the making or 
construction of said Chesapeake and Ohio Canal or any of 
the works thereof or for the site or sites of the same or any 
of them. Residue of property to be from time to time sold 
and conveyed by said third parties to such persons and upon 
such trusts as the President and Directors shall in writing 
under hand of President and common seal of Company direct 
and appoint and not otherwise. 

Petition of the Baltimore and Ohio Railroad Company fi!.ed 
in the case of Georye S. Brown et al. v. Chesapeake and 
Ohio Canal Company et al., Equity No. 12240, in the United 
States District Court for the District of Columbia 

Prays appointment of receivers to take custody “of all jhe 
property, estate, rights and franchises of the Chesapeake and 
Ohio Canal Company wheresoever the same, or any pgrt 
thereof, may be situate or held’’; 

Prays that the receivers be empowered to make contracts 
for the sale of the Canal and all of the property, estate, rights 
and franchises of said Canal Company. 
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Order of May 2, 1938, filed in the case of George S. Brown 
et al v. Chesapeake ond Ohio Canal Company et al., Equity 
No. 12240, in the United States District Court for the Dis¬ 
trict of Columbia 

Paragraph No. 1. Court appoints Edgar W. Young. R. S. V. 
Hartz and G. L. Nicolson, Receivers “of all and singular 
the lands, tenements, and estates owned or acquired by said 
Chesapeake and Ohio Canal Company for its construction or 
repair, its works and appurtenances, and the site thereof, em¬ 
bracing the entire undertaking and every part thereof, and the 
water rights and franchises of the said Chesapeake and Ohio 
Canal Company and all and singular the books, papers and 
records thereof and all other property of every kind and de¬ 
scription of said Company wheresoever the same or any part 
thereof may be situate or held.” 

Paragraph No. 5. Authorizes the Receivers “to make a con¬ 
tract or contracts with the Government of the United States 
* * * for the sale of the said property, estate, rights and 
franchises of said Canal Company * * *.” 

Edgar W. Young Contract for sale 

R. S. V. Hartz Dated August 6, 193S 

G. L. Nicolson 

Receivers of the Chesa¬ 
peake and Ohio Canal 
Company 
to 

United State of America 

Receivers agree to recommend to the courts under whose 
authority they act “that all the property, estate, rights and 
franchises of the Chesapeake and Ohio Canal Company now 
vested in them, excepting, however, the reserved portions here¬ 
inafter described, be sold to the United States of America for 
the sum of two million dollars ($2,000,000.00) and it is under¬ 
stood and agreed by both parties hereto that the real property 
referred to above includes * * * all of those parcels or 

tracts of land in the District of Columbia as shown on the ‘plats 
of the Chesapeake and Ohio Canal Company property as sur¬ 
veyed by H. W. Brewer. February 1S94’ to the extent that said 





property is now owned by the said Receivers, together with cjny 
or all other parcels or tracts of land the title to which is now 
vested in the said Receivers.” 

(Land described in Caption not excepted and shown on i;he 
“plats of the Chesapeake and Ohio Canal Company property 
as surveyed by H. W. Brewer February 18, 1904.”) 

Report of Receivers filed in the case of George S. Brown et al. v. 
Chesapeake and Ohio Canal Company et al., Equity No. 
12240, in the United States District Court for the Districj of 
Columbia 

i 

Receivers report that they have entered into a contract to 
sell to the United States “all the property, estate, right and 
franchise of the Chesapeake and Ohio Canal Company” with 
certain exceptions not material here. 

Order nisi of August 19, 1938, entered in the case of George S. 
Brown et al. v. Chesapeake and Ohio Canal Company et al., 
Equity No. 12240, in the United States District Court for jthe 
District of Columbia 

Court orders that sale to the United States and other sales 
be ratified and confirmed unless cause to the contrary be showm. 

Final decree of September 13, 1938 entered in the case of 
George S. Brown et al. v. Chesapeake and Ohio Canal Com¬ 
pany et al., Equity No. 12240, in the United States District 
Court for the District of Columbia 

Court finally ratifies and confirms the sale “of all and sin¬ 
gular the lands, tenements, estates, w’ater rights, franchises, 
etc., of the Chesapeake and Ohio Canal Company situated 
* * * in the District of Columbia, to the United States of 

America * * 

Order of September 23, 1938, filed in the case of George S. 
Brown et al. v. Chesapeake and Ohio Canal Company et al., 
Equity No. 12240, in the United States District Court for 
the District of Columbia 
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Court authorized and directs the Receivers “to convey to 
the United States of America all the property, estates, rights 
and franchises of the Chesapeake and Ohio Canal Company 
now vested in them as Receivers and as set forth and de¬ 
scribed in the agreement of sale by the said Receivers and the 


United States of America 

Edgar W. Young 
R.S.V. Hartz 
G. L. Nicholson 
Receivers of the Chesa¬ 
peake and Ohio Canal 
Company 
to 

The United States of Amer¬ 
ica. 


* * >) 

Deed 

Dated September 23,193S 
Recorded September 2S. 1938 
Liber 7272, folio (3S 


Conveys to the United States “all the property, estate, 
rights and franchises of the said Chesapeake and Ohio Canal 
Company of which the said Chesapeake and Ohio Canal 
Company or the Receivers thereof, may be possessed, lying, 
situated, and existing in the District of Columbia * * * 

and all the right, title and interest of the parties to the afore¬ 
said proceedings, both at law and in equity, in and to the 
same, together with all the tenements, hereditaments, and ap¬ 
purtenances thereunto belonging and in anywise appertain- 

# yy 

mg . 

(Land in Caption described by reference to contract of 
sale.) 


Answer to Complaint in Intervention 

First Defense 

The complaint in intervention fails to state a valid claim 
upon which relief can be granted. 

Second Defense 

1. The defendants deny the averments of paragraph 1. 

2. The defendants deny the averments of paragraph 2. 

3. The defendants deny the averments of paragraph 3. 
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4. The defendants admit the claim of legal title by adverse 
possession asserted by the defendants but deny the remaining 
averments of said paragraph. 

Third Defense 

The present title holders and owners of the several lots 
constituting said square of real estate are. as follows: Lots 
800 and S04 in Square 1355 are titled in the name of and 
owned by James W. Brown; Lot 801 is titled in the name of 
and owned by Ellen A. Donovan; Lot S02 is titled in the name 
of and owned by National Tax Investment Corporation; and 
Lot 803 is titled in the name of and owned by Catherine Horst- 
kamp. These defendants are each the record owners of the 
said lots. Each of them has good and valid title to said lpts 
by adverse possession, because for more than 40 years prior 
to the filing of the action herein they and their predecessors 
have maintained actual, visible, exclusive, open, notorious, 
hostile, and continuous possession of the land described in the 
complaint. Taxes on the property were paid by John Brown 
and his successors from 1898 to the present time on each jof 
the five lots involved herein. 

Fourth Defense 

1. The United States obtained no valid legal or equitable 
title to any part of the real estate described in the complaint 
by virtue of any of the records relied upon as its alleged claim 
of title. 

2. The United States is not a proper party to this proceeding. 

3. Defendants demand judgment declaring good and vajid 
title by adverse possession to the real estate involved herein 
in each of them for the respective lots claimed by each of them 
herein and that any and all clouds upon their title be removed 
by order of this court. 

David G. Bress 
George Raymond Jones 
James W. Crouch 

Attorneys for Defendants! 


Exhibit A 


List of Deeds and Proceeding Relied Upon 

Law Cause No. 40364 in the District Court of the United 
States for the District of Columbia, then the Supreme Court 
of the District of Columbia, entitled “ The Chesapeake & Ohio 
Canal Company, to the use of Joseph Bryan, John K. Cowen, 
and Hugh L. Bond, Jr., Trustees, plaintiffs, v. John J. Brown, 
defendant filed in said court on October 7, 1S96. 

Henry B. F. MacFarland Deed 
Henry L. West and Dated June 20. 1904 

John Biddle, Recorded August 31. 1904 

Commissioners of the Dis- Liber 2S26 at Folio 360 et seq 
trict of Columbia 
to 

James Brown 

John Brown 
et ux Ann 
to 

James Brown 

John Brown 
and wife Ann 
In favor of 
James W. Brown 

John Brown Deed 

and wife Dated July 14, 1913 

to Recorded July IS, 1913 

Catherine B. Horstkamp Liber 3641 at Folio 302 

John Brown Deed 

Widower Dated December 19. 191S 

to Recorded December 31. 191S 

James W. Brown Liber 413S at Folio 234 

John Brown Deed 

Widower Dated June 12. 1919 

to Recorded June 13. 1919 

Ellen A. Donovan Liber 41S6 at Folio 34S 

District Court Docket No. 2307 in the District Court of the 
bunted States for the District of Columbia, then the Supreme 


Deed 

Dated March 1. 190-3 
Recorded March 1, 1905 
Liber 2SS7 at Folio 429 et seq 

Certificate of Correction of Name 

Dated March 10. 1911 

Liber 3402 at Folio 226 et seq 
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Court of the United States, entitled “In re: Condeinnation\ of 
Land for the Widening of Foxhall Road, N. W., between Cahal 


Road and Reservoir Road, in the District of Columbia.” 


to Defendant, National Tax Investment Corporation 


John Brown, 

Widower 

to 

Annie Cecelia Donovan 

Melvin C. Hazcn 

George E. Allen and 

Daniel I. Sultan 
Commissioners of the 
District of Columbia 
to 

National Tax Investment 
Corporation 

Annie Cecelia Donovan 
also known as 
Anna Cecelia Donovan 
to 

National Tax Investment 
Corporation 


Deed 

Dated June 13, 1919 
Recorded June 13, 1919 
Liber No. 41S6, folio 347 

Deed 

Dated August 31, 1937 
Recorded September 20, 1937 
Liber No. 7152 at Folio 215 


Deed 

Dated June 14, 1938 
Recorded June 20, 1938 
Liber 7239 at folio 190 


l 


I 


l 


I 


l 




Stipulation—Second Trial 

It is hereby stipulated by and between the plaintiff in inter¬ 
vention and the defendants, through their respective counsel, 
as follows: T 


Subject to objections as to admissibility there shall be re¬ 
ceived in evidence without necessity of certification or fornial 
proof, the following: 

1. True copies of the conveyances and court papers described 
in the list of the instruments constituting the chain of title jof 
the United States attached to the complaint in intervention.! 

2. A true copy of the contract for sale dated August 6, 19^8, 
between the Receivers of the Chesapeake and Ohio Canal Com¬ 
pany and the United States, referred to in the deed dated Sep¬ 
tember 23, 1938, from the Receivers to the United States. 
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3. A true copy of the “plats of the Chesapeake and Ohio 
Canal Company property as surveyed by H. W. Brewer, Feb¬ 
ruary, 1S94,” referred to in the contract for sale dated August 
C, 193S. 

II 

The facts of this case are as set forth in the findings of 
fact entered April 4. 1941. on the first trial of this cause except 
as to the following: 

1. All reference to the date of entry on said land and all 
reference to said land during the period from 1876 to 1S9S. 

2. The last sentence of Finding No. 1 reading “There was 
no testimony that John Brown entered or remained with the 
permission of the Canal Company or any of its agents.” 

3. The facts set forth in Finding No. S. 

4. The facts set forth in Finding No. 9. 

5. The facts and conclusions set forth in Finding No. 10. 

III 

[STRICKEN] 

******* 

IV 

If the witnesses who testified at the first trial were present 
at the second trial, they would testify as shown by the re¬ 
porter's transcript of the testimony given at the first trial on 
March 25. 1941. The testimony of the witnesses at the first 
trial of this cause shall be treated as the testimony of those 
witnesses on the second trial provided that this stipulation 
does not apply to witness George L. Nicolson; provided that 
said testimony shall remain subject to the objections of coun¬ 
sel made at the first trial; and provided further that on the 
second trial said testimony shall be subject to such further 
objections as counsel may wish to make. 

The reporter's transcript of the testimony of the witnesses 
at the first trial reported on March 25, 1941, may be admitted 
as evidence of what the witnesses testified at the first trial 
except as to witness George L. Nicolson. 
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It is understood that this stipulation is confined only j to 
that part of the reporter’s transcript containing the testimony 
of the witnesses other than George L. Nicolson. It does pot 
include colloquy between counsel, or between counsel and the 
court. It does not include stipulations of counsel made at the 
first trial. 

V 

Pursuant to Rule 42 (b), Federal Rules of Civil Procedure, 
and subject to the approval of the court, there shall be a separa¬ 
tion of the issues to be tried in this case. This trial shall relate 
only to the issue of adverse possession and not to the issue of 
ownership founded on tax title. In the event the court enters 
judgment in favor of the defendants and on appeal the judg¬ 
ment is reversed, the defendants will abide by the judgment 
of the appellate court as final and conclusive of the entire con¬ 
troversy without trial of the issue of ownership founded on tax 
title provided this shall not apply to a judgment of the appellate 
court remanding the case for a new trial on the issue of adverse 
possession. In the event this court finds in favor of the plain¬ 
tiff and the plaintiff in intervention, or either of them, the court 
will fix a date for the trial of the issue of ownership by tax title. 

VI 

Trial by jury is waived. 

VII I 

Each party may offer additional testimony. 

Edward M. Curran. 

United States Attorney, 

M. J. SONOSKY, 

Attorney, Department of Justice, Washington, D. C., 

Attorneys for the United States of America. j 
David G. Press, 

George Raymond Jones. 

James \V. Ceouch, 

Attorneys for Defendants, j 
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[Remarks of Court, Second Trial, June 23, 1941—Transcript 
of Proceedings, Vol. 1, pp. 57-58] 

While the Congress, in passing the Act of September 20,1850, 
had before it the Maryland Statute, the provisions of which 
were, by the Act of Congress, extended to so much of the canal 
as lies within the District of Columbia, notwithstanding it had 
the Maryland Statute before it. Congress used the word “canal'’ 
which, with all of its implications and connotations, is more 
restricted than the word “land,” which word was used by the 
Maryland Statute. 

At the time of the Federal Statute the company owned land 
including the land in controversy which formed no part of the 
canal or its appurtenances. I am of the opinion that Congress 
used the word “canal” advisedly, and intended only the canal 
and its appurtenant land to receive the benefits of the Statute. 
Even though it did not so intend, I am further of the opinion 
that it meant them to apply only to the canal and its appur¬ 
tenances, and not the land owned by the company for other 
purposes. 

I find, as I did in the preceding trial, except the findings of 
fact should include the interest of the United States in this 
suit, and the findings, of course, should not include a finding 
of adverse possession against the United States since the de¬ 
livery of the deed to the United States, but I do find that the 
adverse possession ripened into title prior to the delivery of 
the deed to the United States. 


Findings of Fact and Conclusions of Law—Second Trial 

Findings of Fact 

Upon consideration of the pleadings and stipulations, both 
in writing and those orally made in open court, by the plaintiff, 
the intervener, and the defendants, and the evidence adduced 
at the trial herein on June 23rd and 24th, 1041, the court makes 
the following findings of fact, this 27th day of June, 1941. 

1. John J. Brown, also known as John Brown, entered upon 
the real estate described in the complaint in 1876 and known 
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as a certain triangle of land described as Square 1355, Lots S)00, 
SOI, S02, 803 and S04 among the land records of the District 
of Columbia and also known as that triangle of land bounded 
by Canal Road and Foxhall Road (formerly Conduit Road) on 
the south and east respectively. John Brown and his family 
lived on the property continuously until 1917 and thereafter 
persons holding under him have lived on the property continu¬ 
ously up to the time of the filing of the suit herein. During 
this period from 1S76 until suit was filed herein, the land was 
improved by four dwelling houses. Also during this period, he 
land was cultivated by the Browns and their tenants. During 
this period, particularly from and after 1903 the property was 
enclosed by a fence for more than fifteen years continuously. 
Taxes on the property were paid by John Brown and his suc¬ 
cessors from 1S9S to the present time on each of the five lots 
involved herein. In 1S9S the Chesapeake & Ohio Canal Com¬ 
pany, by its trustees, filed a suit in ejectment in this court 
against the said John Brown, which suit was discontinued, after 
a plea of not guilty and issues joined, by praecipe of attorneys 
for the said Canal Company. There was no testimony that 
John Brown entered or remained with the permission of tjhe 
Canal Company or any of its agents. 

The persons who claim under the said John J. Brown are|as 
follows: 

2. On July 12, 1916 said John Brown et ux, by deed di ly 
recorded on the 19th day of July 1916 conveyed a fee simple 
title to Lot S00, in Square 1355, which was later corrected 
by a new deed from John Brown, a widower, by deed dated 
December 19, 1918 duly recorded on December 31, 1918 jto 
James W. Brown. 

3. Said John Brown et ux did, on March 1, 1905 convey a 
fee simple deed to James Brown of Lot 804 in Square 1355 
duly recorded in Liber 2SS7 at Folio 429 which was later 
corrected by a correction deed executed on March 10, 1911 
duly recorded on March 17, 1911 in Liber 3402 at Folio 2‘26, 
which correction deed corrected the name of the grantee fro|n 
James Brown to James W. Brown. 
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4. The said James W. Brown departed this life testate on 
the 29th day of February 1940 and he left him surviving as 
his only heirs at law his widow, Mary Frances Brown, to 
whom he devised by his will, duly admitted to probate a 
life estate and to Margaret Frances Shimmens, Eileen Ger¬ 
trude Colao and James William Brown, his children, the re¬ 
mainder in fee. all adults and sui juris, who have been made 
parties defendant to this cause, as well as Mary Frances 
Brown, executrix of his estate. 

5. By deed dated June 22. 1919 duly recorded on June 13, 
1919 said John Brown conveyed a fee simple title to Lot 801 
in Square 1355 to Ellen A. Donovan. That the said Ellen 
A. Donovan, a widow, departed this life intestate and her 
interest in said property is now vested in her three children, 
John Donovan, Dorothy D. Walker and Leo Donovan, all 
adults and sui juris, who have been made parties defendant 
to this cause. 

6. Said John Brown et ux, on June 13, 1919 conveyed a 
fee simple deed to Lot S02 in said Square 1355 to his daughter, 
Anna Cecelia Donovan, duly recorded on the same date in 
Liber 41S6 at Folio 347 and said Anna Cecelia Donovan did 
by fee simple deed convey her interest therein to the de¬ 
fendant, National Tax Investment Corporation on June 14, 
1938, duly recorded on June 20, 1938 in Liber 7239 Folio 196. 

7. The said John Brown et ux. by a fee simple deed dated 
July 14, 1913 duly recorded on July IS, 1913 in Liber 3641 
at Folio 302 conveyed fee simple title to Lot S03 in Square 
1355 to Catherine B. Horstkamp, daughter of said John 
Brown. 

8. The C A' 0 Canal Company by a covenant dated May 
4, 1829, recorded July 11, 1S29 in Liber W. B. 26, folio S4 and 
by deed in trust dated May 30, 1S39 recorded June 20, 1839 
in Liber W. B. 72 Folio SO, obtained the beneficial title to a 
large tract of land, including the triangle of land involved 
herein; legal title to said tract was taken in the name of John 
P. Ingle, William A. Bradley and Clement Cox, Trustees of 
the Chesapeake & Ohio Canal Company; that by decree of 
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this court on April 29,1932 in Equity Cause No. 53547 entitled 
Preston et al. v. Dewey et al, G. L. Nicolson, trustee, plaintiff 
herein, was appointed substituted trustee for the said Join 
P. Ingle, William A. Bradley and Clement Cox, trustees, in 
the aforesaid deed in trust; that the said G. L. Nicolsdn. 
trustee did thereafter on the 20th day of September 1^3S 
convey all his right, title and interest in said tract, expressly 
excepting therefrom the triangle of land involved herein, jto 
Leo N. McGuire, which deed was recorded on September $8, 
193S, in Liber 7272, Folio 17 and the said Leo N. McGuire 
did thereupon convey the interest received by him by the said 
deed of September 20, 1938 to Edgar W. Young, R. S. B. 
Hartz and G. L. Nicolson, Receivers of the Chesapeake! & 
Ohio Canal Company, by deed dated September 21, 19^8, 
recorded on September 28, 1938 in Liber 7272 at Folio 19. 

9. On May 2,1938 in the District Court of the United States 

for the District of Columbia, in Equity Cause No. 12240 en¬ 
titled George S. Brown, et al. v. Chesapeake & Ohio Cabal 
Company, et al., Edgar W. Young, R. S. B. Hartz, and G. L. 
Nicolson were appointed receivers of all the land and property 
of the Canal Company. These receivers entered into a con¬ 
tract with the United States of America for the sale of all the 
property of the Canal Company on August 6, 193S and pur¬ 
suant to said contract executed a deed to the United States 
of America on September 23, 193S, recorded September 2S, 
193S in Liber 7272 at Folio 68, conveying to the United States 
“All the property, estate, rights and franchises of the saiid 
Chesapeake and Ohio Canal Company of which the said 
Chesapeake and Ohio Canal Company or the Receivers 
thereof, may be possessed, lying, situated and existing in the 
District of Columbia * * * anc j a H the right, title ahd 

interest of the parties to the aforesaid proceedings, both jit 
law and in equity, in and to the same, together with all the 
tenements, herediments and appurtenances thereunto belong¬ 
ing and in anywise appertaining * * *.” 

10. The Chesapeake and Ohio Canal Company did not u^e 
the triangle of land involved herein for canal purposes since 
1876 nor did the triangle of land herein form any part of 
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the canal nor any appurtenances thereto from that time up 
to the present time. 

11. The triangle of land involved herein, because of its phys¬ 
ical location and contour is such that it was not used for canal 
purposes and formed no part of the canal or its appurtenances. 

12. For more than fifteen years, defendants and their prede¬ 
cessors in interest have established actual, visible, exclusive, 
open, notorious, hostile and continuous possession of the land 
in question. 

Conclusions of Law 

Based on the foregoing facts, and those which appear in the 
written stipulation and pretrial stipulations between the par¬ 
ties, the court makes the following conclusions of law: 

1. John Brown and his successors in interest have estab¬ 
lished good and valid title by adverse possession. 

2. John Brown and his successors in interest being those 
who appear in the Findings of Fact herein, have established a 
valid title by adverse possession to the property described as 
Lots 800, SOI, 802, 803 and S04 in Square 1355 for a period of 
more than 40 years prior to the filing of the ejectment action 
herein. 

3. The plaintiff and his predecessors as trustees for the 
C & O Canal Company were not immune from adverse pos¬ 
session under the Act of Congress of September 20, 1850 since 
the property involved herein was not part of the works of the 
canal of said company nor any part of its right of way or ap¬ 
purtenances thereto and because the land involved herein was 
not used for canal purposes nor located so as to be used for such 
purposes within the meaning of said Act. 

4. The valid title by adverse possession to the aforesaid prop¬ 
erty described as Lots 800, SOI, 802, S03. and S04 in Square 
1355, established by John Brown and his aforesaid successors 
in interest was established and ripened into a valid legal title 
before the intervener. United States of America, purported to 
obtain any interest in said property by the deed to it of Sep¬ 
tember 23, 1938 from Edgar W. Young, R. S. B. Hartz and 
G. L. Nicolson, recorded on September 28, 1938 in Liber 7272, 
Folio 68. 
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5. The cloud upon the title of the said successors in interest 
of the said John Brown by virtue of the deed in trust of Mjiy 
30, 1839 recorded on June 20, 1839 and of any predecessors of 
the grantors in said deed should be removed. 

6. The cloud upon the title of the said successors in interest 
of the said John Brown by virtue of the said deed of Septem¬ 
ber 23, 1938 from Edgar W. Young, R. S. B. Hartz and 
G. L. Nicolson, recorded on September 28, 1938 in Liber 727f2, 
Folio 68, and of any predecessors of the grantors in said de<j?d 
should be removed. 

David A. Pine, Justice. 


Judgment Dismissing Complaint and Intervening Complai^i 

in Ejectment 

This cause came on for hearing in open court on the 23fd 
and 24th days of June 1941, a trial by jury having be^n 
waived by the plaintiff, intervener, and the defendants, and 
upon consideration of the pleadings, evidence and stipula¬ 
tions of the plaintiff, intervener, and the defendants, and the 
Findings of Fact and Conclusions of Law this day signed py 
the court, it is by the court this 27th day of June 1941, 

Adjudged and ordered: 

i 

1. That the plaintiff’s complaint in ejectment and the in¬ 
tervener’s complaint in Intervention in Ejectment in the 
above entitled action be and the same are hereby dismissed; 

2. That good and valid legal title by adverse possession lj>e 
and the same is hereby vested in Mary Frances Brown, widow 
of James W. Brown, deceased, for life and the remainder to 
his children, Margaret Frances Shimmens, Eileen Gertrude 
Calao and James William Brown, devisees under the last 
will and testament of said James W. Brown, deceased, as tjo 
Lots S00 and 804 in Square 1355; in John Donovan, Dorothy 
D. Walker and Leo Donovan sole heirs at law of Ellen A. 
Donovan, deceased, as to Lot SOI in Square 1355; in National 
Tax Investment Corporation as to Lot 802 in Square 1355; 
and, in Catherine B. Horstkamp as to Lot 803 in Square 135^; 
and 
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3. That the cloud upon the title of each of said lots by 
virtue of the deed in trust of May 30, 1839, recorded on June 
20, 1S39, in Liber W. B. 72 in Folio 80 from Walter Smith, 
first party, Chesapeake & Ohio Canal Company, second party, 
and John P. Ingle, William A. Bradley and Clement Cox, 
Trustees of the Chesapeake and Ohio Canal Company, third 
parties, and their successors in interest be and the same is 
hereby removed. 

4. That the cloud upon the title of each of said lots by 
virtue of the deed from Edward W. Young, R. S. B. Hartz, 
and C. L. Nicolson, receivers of the Chesapeake & Ohio Canal 
Company, to the United States of America, dated September 
23, 193S and recorded September 2S, 193S, Liber 7272, Folio 
6S, be and the same is hereby removed. 

David A. Pine, Justice. 
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BRIEF FOR APPELLEES. 


PRELIMINARY STATEMENT. 

This is an appeal from a judgment for the appellees, de¬ 
fendants below, in the District Court of the United States 
for the District of Columbia in an action of ejectment. The 
case was twice tried below, the first time with the appellant, 
George L. Nicolson, trustee, as plaintiff, and the second timd 
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with the appellant, United States of America, as interven¬ 
ing plaintiff. 

The first trial went to final judgment for the appellees 
on April 4, 1941, (R. 19) after the trial court had signed 
findings of fact and conclusions of law. (R. 16-19) Within 
the period required for filing a motion for a new trial, the 
appellant Nicolson filed, without urging, a motion for a new 
trial, which motion was accompanied by a motion of the 
United States for leave to intervene, asserting that it had a 
beneficial interest in the property involved. In granting the 
motion for new trial and for leave to intervene the court 
expressly stated, in its order of May 17,1941, that the find¬ 
ings of fact and conclusions of law' and judgment for the 
appellees w 7 as being set aside not because of any grounds 
contained in the motion for new trial “but to permit the 
United States to intervene and to permit a retrial of the is¬ 
sues herein with the United States as an intervening plain¬ 
tiff.” (R. 21) The intervening complaint was virtually 
the same as that filed by the plaintiff Nicolson, except that 
in it the United States claimed that it w T as the owner of the 
land involved. (R. 21-30) Granting leave to file the com¬ 
plaint in intervention was tantamount to a substitution of 
parties plaintiff after judgment. 

At the second trial the defendants stipulated with the 
plaintiff Nicolson concerning certain facts established dur¬ 
ing the first trial. That stipulation was made applicable to the 
second trial as to Nicolson. The defendants also entered into 
a stipulation with the United States, (R. 33-35) w'hich in¬ 
cluded a stipulation to the effect that the court’s findings of 
fact during the first trial would be considered as established, 
except as to certain specified findings as to which the defen¬ 
dants would be required to offer evidence. (R. 34) 

At the second trial the defendants offered evidence sup¬ 
plementing the applicable stipulations and, at the conclu¬ 
sion of all the evidence, the court found for the defendants, 
as on the first trial, saying: (R. 36) 

“I find, as I did in the preceding trial, except the 
findings of fact should include the interest of the United 
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States in this suit, and the findings, of course, should 
not include a finding of adverse possession against the 
United States since the delivery of the deed to thb 
United States, but I do find that the adverse possession 
ripened into title prior to the delivery of the deed to the 
United States.’’ 

The court signed findings of fact and conclusions of la\y- 
(36-41) and entered judgment dismissing the complaint and 
intervening complaint. (R. 41-42) From that judgment 
Nicolson and the United States appealed to this court. 

References in this brief to the parts of the Transcript of 
Record on Appeal contained in the Appendix to appellants] 
brief are by the symbol “ (R—).” ! 

STATEMENT OF CASE. 

The facts in the case are undisputed in the record. Ex¬ 
cept for one fact stated in appellants’ brief, hereinafter 
referred to as not supported by any evidence and contrary 
to an express finding of the court below, the case is here 
on the findings of fact below, virtually as an appeal on an 
agreed statement of facts. 

The appellees are the successors in interest to John J.j 
Brown who, in 1876, entered upon the land in question, a 
small triangle of land 210 ft. x 222 ft. x 326 ft. in the Dis¬ 
trict of Columbia. Brown and his family lived continuously 
on the land from 1876 to 1917 and since 1917 those holding 
under him have lived thereon. (R. 36-37) Their adverse 
possession of the land was actual, visible, exclusive, open, 
notorious, hostile and continuous. John J. Brown erected 
four dwellings on the land and paid all the taxes thereon 
for more than 40 years prior to the filing of the suit herein, j 
A fuller statement of the facts established by the evidence 
as to the appellees’ possession and interest appears in the ! 
findings of fact. (R. 36-40) 

The C & 0 Canal Company by a covenant of May 4, 1829 j 
and by a deed in trust of May 30, 1839 obtained the equi- j 
table title to a large tract of land, including the small tri- j 
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angle here in dispute, the title thereto being vested in three 
trustees. (R. 38) These trustees held the legal title until 
April 29, 1932 when, by decree of the District Court, the 
appellant Nicolson was appointed substitute trustee. Nicol- 
son, on September 20, 1938, conveyed the legal title to the 
entire tract, excepting therefrom the triangle here in dis¬ 
pute, to a straw party who, on the next day, conveyed the 
legal title to the portion of the tract received by him, to the 
Receivers of the Canal Company, in order to enable the said 
Receivers to convey title to the United States, pursuant to 
a contract of sale entered into on August 6, 1938 between 
the said Receivers and the United States for a sale of all 
the land held by the Canal Company or the Receivers. Fol¬ 
lowing the deed to the Receivers from the straw party on 
September 21, 193S, covering all of the subject tract except 
the triangle here in dispute, the Receivers executed a deed 
to the United States on September 28, 1938, conveying the 
title of the Receivers and the title of the Canal Company. 
By this deed the United States obtained no interest in the 
triangle here in dispute because the Receivers had no inter¬ 
est therein under the deed to them. If any interest to the 
United States passed by that deed, it w’as not a legal inter¬ 
est, but the record equitable interest in the Canal Company 
under the 1839 deed. By this chain of title, Nicolson re¬ 
tained the legal title to the triangle in question and has not 
conveyed any interest therein to the United States. 

The Complaint in ejectment was filed by Nicolson on De¬ 
cember 8,1938. 

Appellants admit the substance of the foregoing regard¬ 
ing the title of Nicolson, the Canal Company, and the Re¬ 
ceivers, in the footnote at page three of their brief, but say 
“it will be unnecessary for the court to deal with this ques¬ 
tion. In the event the appellants should prevail, Nicolson 
will convev whatever interest he mav have to the Govern- 
ment.” This very point was urged by the defendants in the 
court below in opposition to the petition of the United 
States for leave to intervene, but leave was granted, not 
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because the intervenor was entitled to relief, but for the 
purpose of having before the court the claimant of the equi¬ 
table interest as well as Nicolson, the claimant of the legal 
title. The point at issue w T as whether adverse possession 
could be obtained against the company. Adverse posses¬ 
sion against the United States is in no way involved in the 
case. The appellants admitted in the court below, and so 
effectively admit here, that had the land involved not been 
allegedly entitled to immunity from adverse possession un¬ 
der the Act of Congress of September 20,1850, c. 52, 9 Stat. 
467, the appellees would have good and valid title by ad¬ 
verse possession. 

It is significant to note that none of the findings of fact 
are challenged. They were all supported by substantial 
evidence. The only point raised by appellants on this ap¬ 
peal is that the said Act of Congress prevented the appel- j 
lees from obtaining adverse possession and, therefore, con- j 
elusion of law number 3 was wrong. (R. 40) 

SUMMARY OF ARGUMENT. 

The Act of September 20, 1850, granting immunity from 
adverse possession by adoption of the substance of the 
Maryland Statute of 1845, “to so much of the said Canal as 
lies within the District of Columbia,” did not contemplate 
immunity as to such land of the Canal Company in the Dis¬ 
trict of Columbia that formed no part of the canal or its j 
right of way and was not located so as to be used for canal 
purposes. Although the statute and its history disclose an 
intent to grant an immunity from adverse possession as to 
so much of the land located in the District of Columbia, j 
such immunity extended only to such land as formed a part 
of the canal or its appurtenances or such as was reasonably 
necessary as an incident to the operation of the canal. The 
statute does not support the appellants’ arguments that all 
land in the District of Columbia was entitled to that im¬ 
munity. The statute does not extend to land in which the 
Canal Company held only an equitable interest. 
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ARGUMENT. 

I. 

The Triangle of Land Was Neither a Part of the Canal nor 

an Appurtenance Thereof. I 

Findings of fact numbered 10 and 11 were fully supported 
by the evidence presented at the trial and the correctness 1 
of these findings is not challenged by appellants. These 1 
findings read as follows: (R. 39-40) 

“10. The Chesapeake and Ohio Canal Company did 
not use the triangle of land involved herein for canal 
purposes since 1876 nor did the triangle of land herein 
form any part of the canal nor any appurtenances 
thereto from that time up to the present time. 1 

11. The triangle of land involved herein, because of 1 
its physical location and contour is such that it was i 
not used for canal purposes and formed no part of the 
canal or its appurtenances.” 

The Court further found that the land was not “so located 
as to be used for such purposes within the meaning of said 
Act.” (R. 45) 

Appellants state in their brief at pages 2, 6 and 9 that the 
land was held by the Canal Company as a source of earth, 
stone, timber, gravel and other materials necessary to keep 
the canal in repair. Appellants’ entire brief is based on 
the assumption that these facts exist. That is not correct. , 
No evidence to this effect was offered at the trial. No find¬ 
ing was made to that effect nor was such a finding re¬ 
quested. At pages 5-6 of their brief appellants say that 
“The Court therefore concluded that since the land in¬ 
volved in this suit was held by the company as a reserve 
supply of earth, stone, gravel, and timber, it was subject to 
adverse possession.” Nothing in the record supports any 
such statement or finding by the Court. On the contrary, 
the court found that the land was not so located as to be 
used for canal purposes and was not and never had been 
adjacent to the canal. One side of the triangle of land, 210 
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feet in length, was parallel to the canal and was separated 
therefrom by a road 40 feet wide known as Canal Road. Tljie 
only place in the entire record where any reference to 
“earth, stone, timber, and gravel” appears is in the deed 
in trust of May 30, 1839 which required the trustee to hold 
the land for the purpose of such use or for sale as may be 
determined by the President and Directors of the Company. 
This reference to the possible use of the land as a sourjje 
of earth, stone, timber and gravel forms the basis of appel¬ 
lants’ claim of immunity under the statute. This claim w^.s 
not supported by any evidence and has no foundation in 
fact in the case. The land in question was no more related 
to the operation of a canal than land located miles away 
from the canal, which could well have been placed under tljie 
same terms as that contained in the trust of May 30, 1839 
and be subject to the sale provisions of that trust. It cajn- 
not be argued that such land held for investment purposes 
was within the purview of the immunity clause of the stat¬ 
ute. Such land bore no more relation to the operation f)f 
the canal than would an office building owned by the Canpl 
Company in the center of the city and leased out to otheijs. 

II. 

The Triangle of Land Involved Was Not Protected fro 

Adverse Possession. 

(a) Under the Maryland Statute. 

(1) The Maryland Statute did not grant immunity to aby 
and all lands of the Canal Company but to only such larid 
as constituted a part of or appurtenance to the canal. 

Appellants recognize this as the proper rule of interpre¬ 
tation, for otherwise appellants would not have urged the 
point so strongly that the land was held by the Canal Com¬ 
pany as a source of supply of earth, stone, timber aiid 
gravel. It has alreadv been submitted that the land was not 
so held and had not been, since 1867, used for any such pur¬ 
pose. There was no evidence that it was used for any such 
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purpose prior to 1867. The court’s finding of fact on this 
point stands unassailed. 

Section 10 of the Maryland statute provides that the erec¬ 
tion of a fence, wall or building upon “the land of the said 
company” shall not be held in law as an adverse possession. 
The Statute does not purport to state “any” land of the 
company; “the land” of the company means land consti¬ 
tuting part of or necessary to the operation of the canal. 
If this is a correct interpretation of the Maryland statute, 
then no further question is raised on this appeal and the 
judgment for the appellees must be affirmed. 

(2) The Maryland statute does not say that adverse pos¬ 
session cannot be obtained against the land of the Canal 
Company. The statute is limited in its effect in providing 
that “the erection of any fence, wall, or building upon the 
land of the said company . . . shall not be deemed nor held 
in law as an adverse possession, so as to deprive the said 
company of its rights in or to the said lands.” 

Title by adverse possession may be obtained by acts other 
than those specified in the statute. The erection of a fence, 
wall or building may have been contemplated by the Mary¬ 
land Legislature as the onlv acts that could reasonablv be 
expected to be done by one claiming adverse possession to 
land used for canal purposes. Land not to be used for canal 
purposes was not contemplated to have immunity from ad¬ 
verse possession. Title to other lands of the Canal Com¬ 
pany, not part of the Canal or its appurtenances, could be 
obtained by adverse possession by doing acts other than 
the three acts specified in the statute. Ploughing of the land, 
living on it, openly claiming title to it, by paying taxes and 
by resisting an ejectment suit brought by the Canal Com¬ 
pany, were acts committed by the appellees and their prede¬ 
cessors. These alone were sufficient to support the court’s 
unassailed finding that the appellees “have established 
actual, visible, exclusive, open, notorious, hostile and contin¬ 
uous possession of the land in question” (R. 40), under this 
construction of the Maryland statute. If so construed, no 
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further question is involved on this appeal and judgment 
for the appellees must be affirmed. 

I 

(b) Under the Art of September 20,1850 

As stated above, in referring to the Maryland statute, 
not all the lands of the Canal Company were entitled to 
immunity from adverse possession. That proposition ap¬ 
plies with even greater force to the Act of Congress of Sep¬ 
tember 20, 1850, which provided that the Maryland statute 
“extended to so much of the said canal as lies within the 
District of Columbia, in as full and effectual a manner as 
if the several provisions aforesaid were hereby formally 
enacted.” 

Even if the Maryland statute means what appellants 
contend it to mean, that is, to embrace all lands irrespective 
of use, that statute was not adopted by Congress to apply to 
all the lands of the Canal Company in the District of Co¬ 
lumbia. If such were the case the Act of Congress and tide 
Maryland statute would be identical. However, Congress 
saw fit to adopt the Maryland statute as to “so much of tie 
said Canal as lies within the District.” This is a definite 
limitation and restriction on the appellants’ interpretation 
of the Maryland statute as applying to all lands of the 
Canal Company in Maryland. If Congress intended the 
statute to apply to all the lands owned by the Canal Com¬ 
pany in the District of Columbia (the land in question hay¬ 
ing been acquired 15 years before the enactment of tljic 
Maryland statute and 21 years before the federal statute) 
the limiting words, “so much of the said canal as lies with¬ 
in the District” w r ould not have been appropriate. TIJie 
Act of September 20, 1850, therefore, must be construed, 
as the Trial Judge construed it, to extend the immunijty 
from adverse possession to that part of the C & 0 Canial 
located in the District of Columbia, together with its right 
of way and appurtenances. (R 40) At the conclusion pf 
the first trial, the Trial Judge commented as follows on 
the triangle in question: (R. 16) 
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“It lies on the other side of a road which separates it 
from the canal right of way. 

It is no part of the towpath, it is no part of the lock, 
it is no part of any of the appurtenances of the canal 
such as the stations or taverns or resting places which 
might have been used for a canal.” 

(c) The Canal Company had only an equitable interest. 

Apart from the reason stated above why immunity from 
adverse possession did not extend to the triangle of land, 
it is further noted that the Canal Company had only an 
equitable interest in the land, the legal title being in the 
three trustees under the 1S39 deed. Although the Canal 
Company controlled the trustees, the trustees had a power 
of sale and it is not considered that land having a title 
status such as is here described comes within the purview 
of the statutory immunity from adverse possession. 

On this appeal appellants admit that but for the statute 
the appellees would have good and valid title by adverse 
possession. The only argument made by appellants is that 
the land was not subject to adverse possession because of 
the statute. There is nothing in the statute that gives im¬ 
munity to the trustees. The acquisition of title by adverse 
possession bars the right of the record owner to assert his 
title after a specified statutory period. It is closely related 
to the operation of the statute of limitations. 

Even if it be admitted for the purpose of this point of 

the argument that the statute applied to the land if it were 

owned by the canal company, the statute could not aid the 

appellants here, since adverse possession ripened against 

the legal holder of the title, the trustees who were not within 

the purview of the statute. It is a well settled rule of law 

that one who acts adversely to the trustee and obtains rights 

as against the trustee will prevail against the claims of 

the cestui qui trust. If a claim of a trustee is barred by 

the statute of limitations the claim of the beneficiarv in 

•» 

respect of that right is also barred. As to adverse pos¬ 
session of real estate the right of action is in the trustee and 





not in the beneficiary. The rule is well stated in Scott pn 
Trusts, Vol. 3, page 1778: 

“Both in England and the United States it is well 
settled that where a third person wrongfully takes pos¬ 
session of land or chattels which are held in trust and 
remains in adverse possession of the land or chattels 
for the period of the Statute of Limitations, the bene¬ 
ficiaries as well as the trustee are precluded from main¬ 
taining an action either to recover the property or to 
recover damages. It is so held even though the bene¬ 
ficiaries were, during the whole or a part of the periocf, 
under a disability, such as infancy or coverture. Oh 
the other hand, if the trustee is under a disability so 
that the Statute of Limitations does not bar him, the 
beneficiaries are not barred although they are under no 
disability. If, however, there are several trustees ami 
some of them are under a disability, but at least one of 
them is not, the Statute of Limitations will bar the bene¬ 
ficiaries.” 

See, Elmendorf v. Taylor, 10 Wheat 152, 6 L. ed. 360. 


(d) Property not used for canal purposes is not entitlecj> 
to immunity. 


Whatever proprietary interest is asserted by the trustees^ 
that part of the land of a canal company that is separate 
from the public use to which it is dedicated is subject to be 
extinguished by adverse possession. And, where the canaj 
is no longer used, title to even the bed of the canal may bd 
obtained by adverse possession. 

Collett v. Vanderburgh County, 119 Ind. 27, 21 N. Ei 
329. 


The exemption of the property of a canal company frorq 
taxation does not extend to such property of the company 
not used for canal purposes. j 

I 

14 Fletcher on Corporations, Sec. 6976. 

Morris Canal & Bank Co. v. Cleaver, 46 N. J. L. 467. 
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Although adverse possession may not be obtained against 
a canal proper, non use for such purpose amounts to a loss 
of the immunity from adverse possession. 

C & 0 Canal Co. v. Great Falls Power Co., 143 Va. 

697,129 S. E. 731 (Cert. den. 270 U. S. 650) 

Appellants do not refer to the case of C <& 0 Canal Com¬ 
pany v. Great Falls Power Company, supra. There the 
Power Company and the Canal Company both claimed title 
to a strip of land. The court held that the Canal Company 
had fee simple title to the strip of land in 1833 when it 
abandoned it. From the time of abandonment and up to the 
time the suit was filed, which covered a period of 70 
years, possession of the land was held adversely to the 
Canal Company. In upholding the title acquired by adverse 
posession, the court said: 

“The substance of our conclusions are: The Canal 
Company once held good title to this canal strip and has 
lost it by abandonment and by adverse possession, and 
this conclusion is not affected by the fact that the defen¬ 
dant corporation was a public service one, nor by the 
fact that the State was a shareholder therein and a 
guarantor of some of its bonds.” 

The Virginia Court of Appeals distinguishes Bond v. 
Murray, infra on the ground that no question of abandon¬ 
ment was there involved. 

Bond v. Murray, 118 Md. 445, cited by appellants, is not 
authoritative here. The question of title by adverse pos¬ 
session against property of the C & 0 Canal Company was 
not decided but was left to determination on a new 
trial. The case decided only a question of pleading not per¬ 
tinent to the instant case. 
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CONCLUSION. 

For the foregoing reasons, it is respectfully submitted 
that the triangle of land was not immune from adverse pos¬ 
session under the Act of September 20, 1850 and the judj 
ment for the appellees should therefore be affirmed. 

Respectfully submitted, 

Alvin L. Newmyer, 

Attorney for Appellees, Mar 
Frances Brown, et al. 

James T. Crouch, 

Attorney for Appellee, 

National Tax Investment Corporation 





